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CRIMINAL LAW AND EVIDENCE AMENDMENT BILL 2006 
Second Reading 

Resumed from an earlier stage of the sitting.  

HON GEORGE CASH (North Metropolitan) [5.34 pm]: Prior to question time, I was making the point that a 
significant amount of legislation arrives in the Legislative Council from the Legislative Assembly needing 
amendment. On many occasions, it appears that the minister in the Legislative Assembly uses the Legislative 
Council to make good the errors of legislation found after the bill leaves the Legislative Assembly. I made the 
point that that reflects on the competence of the ministers, but in my view it is also a sign of a tired and lazy 
government with tired and lazy ministers who do not seem to care about the form of legislation as it passes 
through the Legislative Assembly. I also made the point—it was certainly underlined by the Leader of the 
Opposition when he read from the statistics of the Legislative Council’s annual report—about the number of 
amendments the government proposes in this place for its own bills. I go back a few years to the time when Sir 
Charles Court was Premier. If a minister of his government had made as many amendments to a bill in the upper 
house as the current government now regularly makes, Sir Charles Court would have directed that the bill be 
withdrawn and that the responsible minister reapply himself to the total substance of the bill and, if necessary, 
reintroduce it in the proposed amended form, so to speak, so that the whole process would start afresh and the 
minister would be on top of the bill.  

This brings me to the Premier’s recent outburst in which he totally misrepresented the passage of this particular 
bill in the Legislative Council. He alleged that the opposition was failing to deal with the bill. Of course, we 
know that the Leader of the Opposition, Mr Troy Buswell, was quick to identify to both the Premier and the 
government that the bill was not making progress in the Legislative Council for the reason that the government 
in this house had not made it a priority bill. It was not until a police officer was badly injured in the northern 
suburbs of Perth that the government decided it had better look as though it was doing something. The Premier 
came out and said, “We want to deal with the bill; it is all the opposition’s fault.” That turned out to be a gross 
error of fact, and The West Australian, under a banner headline on Thursday, 7 February 2008, highlighted the 
Premier’s attempt to maliciously denigrate the Legislative Council in order to protect himself from any criticism 
of the government’s failure to make this legislation a priority. I remind members of the banner headline that 
appeared on the front page of The West Australian. It stated — 

Premier caught out on police assault laws 

One cannot be caught out to any greater degree than when one attempts to say that the opposition is holding up 
the progress of a bill when the bill is not even on the government’s priority list.  

I have indicated that the opposition is keen for this bill to pass through this house. I will not go on any further 
about the way in which the government has mismanaged the business of this house, other than to say that I hope 
the government, particularly the Premier, recognises the gross error of fact that has been made. Perhaps the 
Premier will be big enough to apologise for that error. 

I return to the bill. The bill seeks to do a number of things. Firstly, it seeks to widen the application of and 
increase the penalties relevant to an assault on a public officer. Secondly, it seeks to provide right of appeal for 
the prosecution when it can be shown that a trial judge has made an error of fact or law during a trial in which 
the jury has entered a verdict of acquittal. Thirdly, the bill continues the already commenced procedural changes 
to sexual assault cases as part of the sexual assault reform package. The first major amendment is to section 297 
of the Criminal Code. As members will be aware, section 297 of the Criminal Code deals with grievous bodily 
harm. That offence is set out in section 1 on page 27 of the code. The definition of the term “grievous bodily 
harm” reads, in part —  

. . . any bodily injury of such a nature as to endanger, or be likely to endanger life, or to cause, or be 
likely to cause, permanent injury to health;  

Currently, section 297 of the Criminal Code deals with GBH. The application of the first paragraph, to become 
subsection (1), is a general application of the offence, with a penalty of imprisonment for 10 years. The second 
paragraph, which will be subsection (2) involves GBH in the course of stealing a motor vehicle, the penalty for 
which is increased to 14 years. The third paragraph, which will become subsection (3), widens the scope of 
section 297 to include circumstances of aggravation, which are defined in section 221 of the Criminal Code. As 
part of the circumstances of aggravation, victims over the age of 60 years are included and the penalty for 
circumstances of aggravation that relate to section 297 is a penalty of 14 years’ imprisonment.  

The proposed amendment in the bill before us again widens the scope of section 297 to include GBH when a 
victim is a public officer performing the function of his office or employment. Section 1 at page 29 of the 
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Criminal Code shows the scope of the term “public officer”. I will not read out the whole definition because it is 
fairly lengthy and wordy. However, it includes a significant number of people within the community. It includes 
the following — 

(ad) a person exercising authority under a written law; 

(b) a person authorised under a written law to execute or serve any process of a court or tribunal;  
. . .  

(d) a member, officer or employee of any authority, board, corporation, commission, local 
government, council of a local government, council or committee or similar body established 
under a written law;  

By virtue of the act, the term “public officer” is very wide. However, because the Standing Committee on 
Legislation was in tune with public views, it decided a number of categories of “person” should be included in 
the legislation. Some are private health sector workers, court security officers and prison officers and volunteer 
state emergency workers. They are mentioned in fairly broad terms in the report itself. I say to the government 
that it has done a good job in agreeing to that recommendation. A proposal is on the notice paper by the Minister 
for Child Protection to, in fact, widen the class of person that will be protected under section 297 of the Criminal 
Code to include ambulance officer, a member of a Fire and Emergency Services Authority unit, a State 
Emergency Services unit or a Volunteer Marine Rescue Services group within the meaning of those terms in the 
Fire and Emergency Services Authority of Western Australian Act 1998 and when the victim of the offence is a 
person who is working in a hospital or is in the course of providing a health service to the public.  

That, in itself, is a very wide application of the class of person to be covered by this amendment. The Minister 
for Child Protection also proposes to include the victim of an offence when the victim is a contract worker within 
the meaning given to that term by the Court Security and Custodial Services Act 1999, who is providing court 
security or custodial services under that act, or the victim of the offence is a contract worker within the meaning 
given to the term under section 15A of the Prisons Act 1991, who is performing functions under part IIIA of that 
act. The government has done a very good job of picking up the amendment as recommended by the committee. 
However, the Minister for Child Protection has now identified an area of contract workers, particularly under the 
Court Security and Custodial Services Act 1999. The definition of “public officer” is very wide, but it seems to 
me that a number of contract workers under the Prison Act, as well as under a number of other acts, should be 
covered by this legislation. I think the minister is identifying prison officers because the committee itself 
identified contract workers in the prison system. I invite the minister to give consideration to other contract 
workers. For instance, some of the security officers at Parliament House work for contractors. I use that as a 
general example because not all staff at Parliament House are covered by the definition of “public officer”. We 
will need to take some other areas into account. 

The other area not covered by the amendment at this stage is a person acting in aid of a public officer. Members 
will be aware that when police officers are required at times to enter the fray and, if necessary, make an arrest, 
they sometimes call upon members of the public to assist them. However, at times, members of the public, 
without being called upon, also move in to assist public officers; police officers in particular, but no doubt this 
extends to public officers generally. We should consider in the committee stage whether the definition in section 
297 should extend to any person who is acting in aid of a public officer defined by the proposed amendment. I 
leave that with the minister for the time being.  

I read in the newspaper the other day that Constable Matthew Butcher, who was recently assaulted in the 
northern suburbs and suffered significant injuries, was making a recovery. I am pleased that the officer is 
recovering. That incident has been raised by the media, and the Commissioner of Police has made certain 
comments about the number of assaults suffered by police officers in recent years. I also read in the newspaper 
recently that certain persons had been convicted of assaulting police officers and had received spent conviction 
orders from the court. It seems to me that in cases of assaults on public officers—I should not distinguish police 
officers from other public officers, but they are in the front line of battle, so to speak—we should give 
consideration to an amendment to section 39 of the Sentencing Act 1995 to prevent spent conviction orders 
being given for offences under section 318 of the Criminal Code. There should be a mandatory prison term for 
anybody who assaults a police officer, unless it is a very trivial assault, which is a possibility given the wide 
definition of the word “assault” and the degrees of assault covered in the Criminal Code. I will leave those 
comments with the minister so that she can consider them as we move into the committee stage. 

In concluding my comments on section 297, I say thank goodness for the Legislative Council committee system, 
which has enabled proper scrutiny of this bill. With the amendments proposed by the committee, the bill will 
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better reflect community standards. I hope the government gives some consideration to preventing spent 
conviction orders for offences under section 318.  

Clause 6 of the bill deals with section 313 of the Criminal Code, which covers the offence of common assault. 
The bill proposes to broaden the application of this section to include common assaults committed in 
circumstances of racial aggravation. We agree with the proposed broadening of the scope of the offence of 
common assault. The proposed penalty for a common assault in circumstances of aggravation is imprisonment 
for three years and a fine of $36 000; or, in any other case, imprisonment for 18 years and a fine of $18 000. 

Clause 9 of the bill deals with section 318 of the Criminal Code, which covers the offence of serious assault. 
Currently, section 318(1)(d) deals with assault of a public officer who is performing a function of his office or 
employment, or on account of his performance of such a function. The bill proposes to widen this section to 
include a serious assault on a public officer by virtue of his status as a public officer. In other words, the public 
officer will not be required to be actually performing his duties at the time the alleged offence is perpetrated. It is 
proposed to widen section 318 even further with the insertion of a new paragraph (e) that will include 
circumstances in which the offender is armed, or is in company with another person or persons. The proposed 
penalty is imprisonment for 10 years if the offender is armed, or is in company with another person or persons; 
or, in any other case, imprisonment for seven years. In the case of a summary conviction, the proposed penalty is 
imprisonment for three years and a fine of $36 000. The current penalty is imprisonment for 10 years. The 
proposed new penalty is also imprisonment for 10 years, or, in certain cases, for seven years. It is fair to say that 
at first reading this would appear to be a reduction in penalty. However, it is necessary to consider the 
amendments that were made to the Sentencing Legislation Amendment and Repeal Act 2003. Those 
amendments, which went through this Parliament in 2004, abolished the previous automatic one-third remission 
period. Therefore, the amendments that are before us tonight will in effect increase the current penalty by about 
one-third. Therefore, on today’s scale, a penalty of imprisonment for 10 years would be the equivalent of 
imprisonment for approximately 14 years under the old scale, which included the automatic one-third remission, 
and a penalty of imprisonment for seven years would be the equivalent of imprisonment for approximately 
9.5 years under the old scale. Therefore, when the 2004 amendments are taken into account, the proposed new 
penalty is an increase on the old penalty. 
Clause 10 of the bill deals with section 321A of the Criminal Code. That section is headed “Child under 16, 
sexual relationship with”. It is proposed to repeal section 321A and replace it with a new section 321A, which 
will be headed “Child under 16, persistent sexual conduct with”. The old wording talks about a relationship. The 
new wording talks about persistent sexual conduct. Section 321A states that — 

. . . a person has a sexual relationship with a child under the age of 16 years if that person, on 3 or more 
occasions each of which is on a different day, does an act in relation to the child which would constitute 
a prescribed offence.  

There was an interesting case in Queensland some years ago that was considered on appeal to the High Court. 
The High Court citation for that case is KBT v R [1997] HCA 54 (1997) 191. In that case, the High Court 
considered an application of section 229B of the Criminal Code of Queensland. I indicate that the Queensland 
Criminal Code and the Western Australia Criminal Code are similar but not the same. Section 229B of the 
Queensland Criminal Code and section 321A of the Criminal Code of Western Australia deal with the same 
matter generally. This particular case in Queensland involved an appeal against a conviction for maintaining a 
sexual relationship with a child under the age of 16, contrary to section 229B(1) of the Queensland Criminal 
Code.  
At page 3 of KBT v R [1997], Brennan CJ, and Toohey, Gaudron and Gummow JJ, noted — 

The trial judge, Dodds DCJ, instructed the jury that, to convict the appellant of maintaining a sexual 
relationship contrary to s 229B(1) of the Code, they “must be satisfied beyond a reasonable doubt that 
on at least three occasions within the time frame charged, the [appellant had], for instance, unlawfully 
and indecently dealt with the child.” He did not, however, instruct them that they had to be satisfied of 
the same three offences on the same three occasions. 

The Queensland Court of Appeal held that there should have been a direction to that effect but dismissed the 
appeal as it related to the offence under section 229B(1) because, in its view, there was no substantial 
miscarriage of justice. However, the High Court believed that under the wording of section 229B(1) of the 
Queensland Criminal Code—as it then was—there was a need for the jury to be satisfied that the three particular 
offences were in fact the same three offences commonly agreed to across the jury; that is, there had to be 
unanimity in their decision on the specific charges. Therefore, if there were 10 different incidents, the High 
Court said that the jury had to find on at least three of those occasions that they all agreed that the offence had 
been carried out. As a result, it was determined that there was a need for the jury to unanimously agree. 



Extract from Hansard 
[COUNCIL - Tuesday, 19 February 2008] 

 p86f-107a 
Hon George Cash; Hon Sue Ellery; Hon Donna Faragher; Deputy Chairman; Hon sue Ellery; Hon Giz Watson; 

Hon Simon O'Brien; Hon Sue Ellery: 

 [4] 

Hon Ed Dermer: Do you find it extraordinary that only one occasion would not be sufficient for a conviction? 
Hon GEORGE CASH: This is an offence under 229B(1) of the Queensland code. The fact is that if it was only 
one offence, the offender could be charged with a different offence in another area of that act. This section deals 
with persistent sexual conduct, so it is much more serious, given that it happened on at least three separate 
occasions, than, say, on a single occasion. There would have been an opportunity under another part of the act 
with one offence, and one would no doubt find unanimity within the jury, but this was a more serious matter in 
that the person was accused of not just three offences; there were a considerable number. The issue was that at 
the time of the conviction the jurors did not all agree on the same three specific occasions. The various judges 
made comment in the High Court that under the present wording of 229B(1) there needed to be unanimity.  
Our act is written in very similar terms, so it is important that we provide the opportunity for a jury considering a 
matter in which there are more than three offences alleged, to come to the decision that on at least three 
occasions the offence was committed, but take away from it the need to have a unanimous view on each of the 
offences. Therefore, if there were 10 offences, so long as all members of the jury agreed that on at least three 
separate occasions the offence was committed, that would be sufficient under the proposed amendment to 
section 321A. We can say that the proposed amendment to section 321A will enable a conviction to be obtained 
if the jurors find beyond reasonable doubt that the accused committed the sexual acts against a child under the 
age of 16 years on at least three separate occasions within the alleged period, notwithstanding that the jurors may 
not have reached unanimity on each of the three occasions. The opposition agrees with that general proposition. 

Sitting suspended from 6.00 to 7.30 pm 

Hon GEORGE CASH: I now move to part 4 of the bill, which deals with amendments to the Criminal Appeals 
Act 2004. In part the amendments create a statutory right of appeal by the prosecution in certain circumstances, 
recognising that the Criminal Code and some other statutes already contain provisions that vary the general 
principle of double jeopardy. One particular part of the amendment deals with the principle of double jeopardy. I 
note that section 17 of the Criminal Code already provides a defence to a charge to a former conviction or 
acquittal. It reads —  

It is a defence to a charge of any offence to show that the accused person has already been tried, and 
convicted or acquitted upon an indictment or prosecution notice on which he might have been convicted 
of the offence with which he is charged, or has already been convicted or acquitted of an offence of 
which he might be convicted upon the indictment or prosecution notice on which he is charged.   

Variations to the general principle of double jeopardy exist for good reason. I will deal with the amendments to 
section 24 and 25 of the act, which are dealt with in clauses 34 and 35 of the bill, recognising that clause 41 also 
amends the prosecution’s right to appeal certain sentences. With regard to the legal principle of double jeopardy, 
it is convenient to understand the expression of double jeopardy and to recognise the High Court’s recent views 
on the issue. After reading the decisions of the High Court, there is no doubt that it continues to jealously guard 
any diminution of the principle, except by express statutory intent. A number of decisions of the High Court 
refer to the need for statutory change if there is to be any change to the principle of double jeopardy. For the 
convenience of this debate, it is fair to say that double jeopardy occurs when a person is subjected to prosecution 
on more than one occasion for the same crime or unlawful conduct. In a Queensland case known as R v Carroll 
[2002] HCA 55, the High Court dealt with the question of double jeopardy at length. As a matter of convenience, 
I note that the NSW Parliamentary Library Research Service prepared a paper some years ago on the question of 
double jeopardy when the New South Wales government was considering changes to the principle of double 
jeopardy. That report specifically referred to the case of Carroll. The briefing paper noted — 

Raymond Carroll was charged with the murder of a 17 month old girl, Deirdre Kennedy, whose body 
was found in Ipswich, Queensland, on 14 April 1973. 

. . .  

Carroll was convicted of murder but appealed to the Queensland Court of Criminal Appeal. On 
27 November 1985 the Court allowed the appeal and entered a verdict of acquittal, finding that the 
evidence was insufficiently strong to sustain the conviction. 

In 1999 Carroll was charged with perjury. The Crown alleged that Carroll had given false evidence at 
the murder trial by testifying that he did not kill Deidre Kennedy. The defence applied to stay the 
proceedings, arguing that they were an abuse of process and in contravention of the rule against double 
jeopardy, but the application was dismissed. 

. . .  
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The jury found Carroll guilty of perjury. He appealed to the Court of Criminal Appeal which again 
quashed the conviction and entered a verdict of acquittal. 

The Crown was granted leave to appeal to the High Court . . . The Court unanimously held that the 
proceedings for perjury should have been stayed because they were an abuse of process. 

That is a very limited understanding of what the Carroll case was about. It raised a need for various governments 
in Australia to look at the question of double jeopardy. In the case of Carroll, the High Court made a number of 
statements about the question of double jeopardy through various judges. For instance, at paragraph 9 of the 
decision, Gleeson CJ and Hayne J noted that the expression “double jeopardy” can give rise to difficulty if the 
sense in which it is being used is not made clear. They refer to the case of Pearce v The Queen wherein it 
stated — 

“The expression ‘double jeopardy’ is not always used with a single meaning. Sometimes it is used to 
refer to the pleas in bar of autrefois acquit and autrefois convict; sometimes it is used to encompass 
what is said to be a wider principle that no one should be ‘punished again for the same matter’ . . . 
Further, ‘double jeopardy’ is an expression that is employed in relation to several different stages of 
the criminal justice process: prosecution, conviction and punishment.”  

Their honours pointed out that a criminal trial is very much an accusatorial process: the state has tremendous 
resources available to it and they talk very much about the need for finality in respect to the decisions of trials. 
At paragraph 84 Justices Gaudron and Gummow said — 

In Australia, “double jeopardy” is not an independent doctrine of avoidance, which, for example, would 
found a demurrer to a count or a stay application. The law’s aversion to placing an individual twice in 
jeopardy of criminal punishment for the one incident or series of events reflects a broader precept or 
value. This finds diverse application through doctrines of estoppel and merger, in the pleas of autrefois 
acquit and autrefois convict, and in principles respecting abuse of process, the admissibility of evidence, 
and sentencing.  

McHugh also made a comment at paragraph 120 that it was a fundamental rule of the criminal law that no man is 
brought into jeopardy of his life more than once for the same offence. 

The briefing paper that I referred to earlier entitled “Double Jeopardy”, produced by the NSW Parliamentary 
Research Service, set out in paragraph 5.2 arguments against changing laws on double jeopardy and at paragraph 
5.3 it set out arguments in favour of changing laws on double jeopardy. I want to very quickly refer to some of 
those issues. With respect to the arguments against changing the laws on double jeopardy, it raised the question 
of the importance of finality, saying that there was a potential for abuse of power by the state, emotional and 
psychological stress on the defendant, and that the laws should not be used to encourage police investigations to 
allow the competence of an investigation and prosecution to be used as an excuse for calling a person again on 
the same charge. It refers to adverse publicity, the erosion of the presumption of innocence and other issues. At 
paragraph 5.3, arguments in favour of changing the laws on double jeopardy are presented. One argument was in 
respect of the question of justice; that the system of justice would be brought into disrepute if offenders evaded 
conviction. The paper refers to victims’ rights and technological developments, and states that laws should 
evolve over time and that there need to be safeguards. 

On that issue, I think that it should be made very clear at the moment that the amendments before the house refer 
to easing the rule of double jeopardy in favour of the prosecution only in a case in which it can be shown at trial, 
once an acquittal has been entered, that the trial judge made an error of fact or an error of law. When that occurs, 
the prosecution will be entitled to go back again, so to speak, and appeal the case with a view to initiating a new 
prosecution. It seems to me that that is a limited easing of the principle of double jeopardy. I think that most of 
the community would agree with the principle that when a judge is shown to have made a mistake in either law 
or fact, the prosecution should be allowed to again charge that same person with the same offence. 

There is, of course, a changing notion in the community about the wider area of double jeopardy. Although it is 
not before us today, I think there will be a need in a few years for the Parliament to look at the wider question of 
double jeopardy; in particular, the scientific evidence that is available through DNA. I know that some years ago 
Hon Bruce Donaldson and another group of members completed a very substantial report on the use of DNA in 
Western Australia. Of course, that is now part of our law. That DNA testing has thrown up a number of 
opportunities for the Crown, in cases in which it has not previously charged, to go back and bring people to 
justice. 

Mr Deputy President (Hon Ray Halligan), could I have a few more minutes under the standing order? I seek 
leave to continue for a few minutes. I want to finish some comments on double jeopardy. 
[By leave, member’s time extended.] 



Extract from Hansard 
[COUNCIL - Tuesday, 19 February 2008] 

 p86f-107a 
Hon George Cash; Hon Sue Ellery; Hon Donna Faragher; Deputy Chairman; Hon sue Ellery; Hon Giz Watson; 

Hon Simon O'Brien; Hon Sue Ellery: 

 [6] 

Hon GEORGE CASH: I thank the house for its consideration. I just want to finish some comments on the 
wider question of double jeopardy, indicating that we support the proposed changes to sections 24 and 25 of the 
act.  
I said earlier that I believe that in the not too distant future—perhaps in a few years—the WA Parliament will in 
fact have to recognise advances in science and respond to community views. I think that that will require 
changes to the current common law—clearly, that will have to be by statutory intervention—when it can be 
shown that later incontrovertible evidence is available that could identify a perpetrator of the crime. 
Notwithstanding an earlier acquittal, the community will, in my view, demand that the statute law be changed to 
enable prosecutorial action to be taken to ensure that justice is not only done, but also seen to be done. However, 
I think there must be some limits on the changes that are made. It seems to me that if there is to be any wider 
easing of the principle of double jeopardy, in the initial stages at least it should be restricted to crimes attracting a 
sentence of 14 years, although there will be arguments in the community that that figure should be perhaps 
20 years or life. I think there will also be a need for the Director of Public Prosecutions to certify that any 
application to quash a previous acquittal is demonstrably in the interests of justice and also that a court is 
satisfied that the new evidence is so compelling as to make the previous acquittal unsafe. Again there is a lot of 
discussion around the world on the easing of the principle of double jeopardy, and a number of papers are 
available for members to look at to better understand the question. I would suggest that when the time comes for 
the Parliament to consider a wider easing of the principle of double jeopardy, members may be interested to read 
the submission of the New South Wales Council for Civil Liberties and the University of New South Wales 
Council for Civil Liberties. The submission, dated 17 February 2004, was made to the Model Criminal Code 
Officers Committee on the issues of issue estoppel, double jeopardy and prosecution appeals against acquittals. I 
believe the information in the submission at least provides a number of different points of view on just where we 
should be going on the question of double jeopardy.  
I return to the particular amendments. The opposition agrees with the amendments proposed to sections 24 and 
25 of the Criminal Appeals Act 2004. They are narrow, as I have said, inasmuch as they refer only to an acquittal 
that has been entered and it is later shown that the judge made an error of law or fact. In respect of the other 
amendments, I note that it is proposed to insert new section 35A in the act relating to the accused’s reasonable 
costs of being legally represented in the Court of Appeal when the accused is retried on a particular matter. That 
is an important addition to the act and very necessary. I also note the amendment in clause 41, which will reword 
section 41 of the act in relation to sentencing and re-sentencing on appeal. The amendment should address the 
issues that have been raised in this matter. 

In closing, I indicate that discussion on part 5 of the bill, dealing with the Evidence Act 1906 and in particular 
the issues of expert evidence and other issues relating to the mental impairment of certain persons, has been well 
covered in the Standing Committee on Legislation’s report, and I certainly support the committee’s 
recommendation for the inclusion of an amendment to ensure that a trial judge gives a warning to a jury about 
certain admissible expert evidence. I also support the committee’s recommendation that the evidence of mentally 
impaired people be distinguished from the evidence of children. Although I support the recommendation, I 
acknowledge the advice from Hon Donna Faragher that a uniform evidence bill is in the pipeline. What that 
means, I do not know. I think it means that it is coming into the Parliament at some time, but when, I am not 
sure. Perhaps later on in committee that can be investigated and we can discuss that amendment at that time. In 
the meantime, I indicate my support for the bill. The opposition is keen that its passage be completed. Again I 
say I am pleased that the government has picked up on the amendments to be made to the legislation. I believe 
that they will save a lot of time and that they indicate the government is listening and recognising the good work 
of the committees of the Legislative Council. 

HON SUE ELLERY (South Metropolitan — Minister for Child Protection) [7.48 pm] — in reply: I thank 
members for their contribution to the debate. I want to briefly provide reply to some matters that were made in 
the second reading debate before the bill was referred to the committee by Hon Donna Faragher and Hon Giz 
Watson. I will then talk about the government’s response to the committee report and then address a couple of 
issues that were raised by Hon George Cash this evening. 

In respect of the matters that were raised in the second reading debate prior to the bill being referred, Hon Donna 
Faragher asked a question in her contribution about the proposed amendments around double jeopardy, in 
particular around three specific instances. Those three instances were in respect of, firstly, the prosecution for an 
administration of justice offence connected to the original trial; secondly, a retrial of the original or similar 
offence where there is fresh and compelling evidence for a restricted set of very serious offences; and, thirdly, a 
retrial of the original similar offence where the acquittal is tainted for the offences punishable of at least 15 
years. This bill provides a limited right of appeal to the state—a statutory right of appeal against a verdict or 
acquittal on a trial before a judge and jury relating to offences that carry a maximum penalty of 14 years’ 
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imprisonment or more. The result of clause 34 will be an additional 82 offences in the code and other legislation 
will attract a limited right of appeal. Those offences were set out in one of the appendices of the ninth report of 
the Standing Committee on Legislation. The government intends, in due course, to progress reform to the 
principle of double jeopardy outside this bill and will address those three specific scenarios when considering 
that legislation. 
Hon Donna Faragher also queried the reason that the bill did not define who could constitute an expert for the 
purposes of the proposed amendment in clause 10 to section 321A of the Criminal Code, as apparently is the 
case in the New Zealand jurisdiction. The Western Australian laws have worked very well in giving the judges 
discretion to determine whether, in any particular area of evidence, a person is an expert. The government 
considers that rather than deviate from it, it is appropriate to adopt the principle relating to the new type of 
opinion evidence that is provided for in clause 10.  

Hon Giz Watson, in her contribution before this bill was referred to the Legislation Committee, sought 
clarification on the identification of a public officer in considering the proposed amendments to section 297 of 
the Criminal Code. She raised a concern that an accused person could unwittingly incur a significant additional 
penalty if that person committed an offence against a person who is an off-duty public officer. If such a person is 
off duty at the time of the offence, the high penalty regime in the proposed amendment has no application. The 
proposed amendment to section 297 of the Criminal Code provides that to attract the higher penalty, the 
prosecution is required to establish that a public officer was performing his or her duties as a public officer. 

I thank members of the Standing Committee on Legislation for their work in considering this bill. I indicate to 
the house that the government has accepted seven of the eight recommendations. In respect to recommendation 
8, to which Hon George Cash referred to in his contribution, the government is of the opinion that it would be 
problematic to insert into this bill the language that clearly delineates between the provisions applying to a child 
and a person who is described as mentally impaired. It would simply be repetitive and certain parts of it would 
become redundant. Therefore, it would not be a user-friendly way to tackle that issue. As Hon George Cash said, 
the government is now working on uniform evidence legislation. The Attorney General has given me the 
authority to indicate to the house that it is the government’s intention to include those provisions in that bill, 
which will be a uniform bill.  

Recommendation 3 of the committee’s report did not suggest an amendment but asked for the government’s 
view on a matter, and I am able to provide its view now. Before I do so, I will read recommendation 3 to the 
house. That recommendation states that during debate on the Criminal Law and Evidence Amendment Bill 2006, 
the responsible minister explain why proposed section 321A(12) of the Criminal Code is required given the 
effect of proposed section 321A(6) of the Criminal Code. The response is that proposed section 321A(12) is, in 
effect, the same provision as section 321A(9). In dealing with charges against an accused under section 321A, it 
is contemplated that the usual course would be to utilise proposed section 321A(6), which provides that an 
accused may be charged with prescribed offences on the same or different indictment as a charge for persistent 
sexual conduct, a practice that is currently prohibited by section 321A(4) of the Criminal Code. Proposed section 
321A(12) addresses a particular occasion that will, if the accused is found not guilty of persistent sexual conduct, 
allow a court to convict an accused person of a prescribed offence committed in the period specified in the 
charge established on the evidence at trial. The reforms to section 321A of the Criminal Code are intended to 
address the difficulty in successfully prosecuting those kinds of offences. Proposed section 321A(12) repeats the 
provision in proposed subsection (9) and is not considered to be superfluous. It is anticipated that proposed 
section 321A(6) will be more widely referred to in future proceedings, but proposed section 321A(12) will still 
perform a valuable function, permitting an accused person to be convicted of a prescribed offence established on 
the evidence when the only charge against the accused is for persistent sexual conduct with a child. 

The government has accepted the recommendations in the committee report, with the exception of 
recommendation 8, and I have given a commitment in respect of recommendation 8. 

In his contribution, Hon George Cash asked to what extent do we take the opportunity to extend the increased 
penalties to other criteria of workers; for example, contract workers and security officers. He went on to ask 
about a member of the public who might be called upon or who might volunteer to provide assistance to one of 
the named officers in going about his or her ordinary business. It is worth putting in context that those people are 
protected at law now by assault provisions; they just will not be subject to the elevated penalties that are intended 
in this bill. I am not sure that this is the right point in the debate for us to consider extending those criteria 
further, given that this bill has been before a committee and the committee has considered and made a 
recommendation about the extent to which the group ought to be extended. Certainly, the government believes 
that the matter has been considered, and the committee recommended an extension and it agrees to that 
extension. 
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I thank members again for their contributions to the debate and commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Committee 

The Deputy Chairman of Committees (Hon Ray Halligan) in the chair; Hon Sue Ellery (Minister for Child 
Protection) in charge of the bill. 

Clause 1 put and passed. 

Clause 2: Commencement — 

Hon DONNA FARAGHER: Subclause (3) relates to clause 13 of the bill. I understand that clause 13 is taken to 
have been repealed in response to act 59 of 2006. My question is procedural. If it has already been repealed and 
there is an amendment on the supplementary notice paper that when we get to clause 13 we oppose that clause, 
should we not be deferring this clause at this stage? 

Hon SUE ELLERY: Yes, the government agrees we could do that. It is now redundant. 

Hon GEORGE CASH: The question was whether we should adjourn further consideration of clause 2 until 
after we have dealt with clause 13, because once we deal with clause 13 we can delete clause 2(3).  

Hon SUE ELLERY: I was saying yes to the proposition that we defer consideration.   

The DEPUTY CHAIRMAN: Is that the proposal being put by the minister? 

Hon SUE ELLERY: I thought the honourable member was moving the motion, but I am happy to move that we 
defer consideration of clause 2 until after consideration of clause 13.  

Further consideration of the clause postponed until after consideration of clause 13, on motion by 
Hon Sue Ellery (Minister for Child Protection). 

[Continued on page 98.] 

Clause 3 put and passed. 

Clause 4: Section 1 amended — 
Hon GEORGE CASH: Clause 4 deals with section 1 amended and reads — 

Section 1 is amended by deleting the definition of “circumstance of aggravation”. 

Could the minister indicate why this definition is being deleted from the section 1 definitional clauses and 
whether it is because individual circumstances of aggravation appear in other areas of the act?   

Hon SUE ELLERY: It is because that definition is redundant. There are several places throughout the bill 
where definitions appear. The first that is brought to my attention is section 221. 

Clause put and passed. 

Clause 5: Section 297 amended — 
Hon SUE ELLERY: I move — 

Page 4, lines 12 and 13 — To delete the lines and insert instead — 

(d) the victim of the offence is —  

(i) an ambulance officer; or 

(ii) a member of a FESA Unit, SES Unit or VMRS Group (within the meaning 
given to those terms by the Fire and Emergency Services Authority of 
Western Australia Act 1998); or 

(iii) a member or officer of a private fire brigade or volunteer fire brigade (within 
the meaning given to those terms by the Fire Brigades Act 1942), 

who is performing his or her duties as such; or 

(e) the victim of the offence is a person who —  

(i) is working in a hospital; or 
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(ii) is in the course of providing a health service to the public; 

or 

(f) the victim of the offence is a contract worker (within the meaning given to that term 
by the Court Security and Custodial Services Act 1999) who is providing court 
security services or custodial services under that Act; or 

(g) the victim of the offence is a contract worker (within the meaning given to that term 
by section 15A of the Prisons Act 1981) who is performing functions under Part IIIA 
of that Act, 

This amendment is in response to the committee’s recommendation that people in the private sector who perform 
essential or community services and who are subject to attack should be protected, and that attacks on those 
people should be treated just as seriously as attacks on the public officers originally named in the bill.   

The committee recommended that clause 5 be amended so that proposed section 297(4) of the Criminal Code 
will include private sector health workers; for example, nurses and doctors, court security officers, prison 
officers and volunteer emergency service workers. The increased penalty of 14 years’ imprisonment for the 
offence of inflicting grievous bodily harm on officers is also extended to those people included in the proposed 
amendment. Those officers include ambulance officers, and members of a Fire and Emergency Services 
Authority unit, State Emergency Service unit or Volunteer Marine Rescue Services group under the Fire and 
Emergency Services Authority of Western Australia Act 1998. Also included are members, or officers, of a 
private or volunteer fire brigade who are performing their duties, persons working in a hospital, a person who is 
in the course of providing a health service to the public, a contract worker who is providing court security 
services or custodial services under the Court Security and Custodial Services Act and a contract worker under 
section 15A of the Prisons Act 1981 who is performing functions under part IIIA of that act.  

Hon DONNA FARAGHER: The opposition supports this amendment. During my contribution to the second 
reading debate on this bill, I raised the issue of the defined set of private sector workers who essentially perform 
a public service, such as doctors and nurses who may work in private facilities, and who, in my view, should be 
afforded the same protection as is provided to public officers. The bill already provides for ambulance officers to 
be included. I understand that the Criminal Code, as it stands, covers train operators, ferry operators and 
taxidrivers, who are not necessarily public officers. As the minister noted, this matter was picked up by the 
committee, which felt that extending the coverage to a defined set of workers was warranted. Just as the 
opposition supports the need to provide greater protection to public officers, it believes that this is an important 
measure and supports the amendment. 

Hon GIZ WATSON: The Greens also support this amendment. The Standing Committee on Legislation had an 
extensive discussion about this amendment. It grappled with the principle that it was trying to embed in this 
amendment now proposed by the government. From my point of view, it was a matter of recognising that when 
measures are put in place to protect those who put themselves in harm’s way in their public duty, there is just as 
good an argument for extending that protection to others in a range of occupations, and the committee discussed 
that. I appreciate that the government has taken on board the committee’s recommendation, and the Greens are 
happy to support the amendment.  

HON GEORGE CASH: As Hon Donna Faragher has indicated, the Liberal Party opposition supports the 
amendment. However, I again raise with the minister the issue of contract workers. At the moment, the contract 
workers referred to in the proposed amendment relate to those within the meaning of the Court Security and 
Custodial Services Act 1999 and the Prisons Act 1981. I have indicated my view that contract workers may in 
fact be a wider body of people than is nominated in those two acts. Can the minister indicate why other contract 
workers who fulfil similar roles—not similar functions—are not included in this amendment? 

Hon SUE ELLERY: As I indicated in my response to the second reading debate, I certainly hold the view that 
although at some point there may be an argument about the matter referred to by the member, we need to start 
from the context that if these workers are subject to an assault, they are already protected by the laws that exist 
around assault. Given that this matter was substantially debated by the committee—indeed, Hon Giz Watson has 
reiterated that the committee gave considerable thought to what the range of occupations should be—and that 
since I made those comments I have been further advised that there has been no suggestion by the committee, by 
any of the people consulted by the Director of Public Prosecutions for the report he prepared for the Attorney 
General on penalties for serious assaults, or by any of the people consulted when the bill was drafted, that any 
additional group of contract workers should be covered, we need to draw a line at some point. It is appropriate 
that the critical workers in health, ambulance, emergency and corrective services are seen to be the most apt for 
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the extended definition. Given the length and breadth of consideration that has been given to this matter by both 
the committee and interested stakeholders, we think the bill adequately covers the identified classes at this stage. 

Hon GEORGE CASH: I thank the minister for her response. I agree that the definition of the term “public 
officer” will, with the inclusion of the minister’s amendments, be extremely broad. However, I make the point 
that there may be a need in future to give greater consideration to the particular area of contract workers. I think 
other contract workers may be identified who could also rightfully fall into this category. It is true that the 
committee did not identify them; it is equally true, as the minister has indicated, that this is a first step and, I 
might say, a very good step. The classification is now extremely broad. When I think about the definition of a 
victim of an offence as being a person working in a hospital, it is a far wider definition than I would have 
understood the committee to have anticipated when it was preparing its report. However, I will leave with the 
minister the fact that in due course a wider range of contract workers may have to be given consideration. I say 
again that the current amendment is very helpful.  

I ask the minister whether she will make further comment in respect of persons who are acting in aid of those 
who are designated as public officers, and the other persons who it is proposed will now be brought within 
section 297. It is true, the minister said, that any person acting in aid of a public officer is already protected 
under the Criminal Code by way of other offences, but the penalties are not as significant as those proposed in 
this section. Can the minister explain the general policy behind the decision not to bring persons acting in aid of 
a public officer into this category?  

Hon SUE ELLERY: As I indicated in my response to the second reading debate, we start from the position that 
anyone who is subject to an assault is already protected by certain laws. In this bill we are debating the policy in 
which we say that those people whom we employ to put their lives on the line are entitled to extra protection. As 
important as it is to provide that protection, we need also to send a signal to the community that those people act 
on behalf of all of us, and we take very seriously the fact that they put their lives on the line. The policy position 
is that the bill is about protecting those people and sending a message to the community about the value that the 
community places upon those people. Of course, people who assist those people in some sort of physical fracas, 
crisis or whatever would do so voluntarily. While I do not diminish their contribution in putting themselves at 
risk, those people whom we employ and ask to swear an oath to protect the public every day by putting their own 
physical being at risk are the people whom the policy of this bill is directed towards.  

Hon GEORGE CASH: I understand the points made by the minister. I do not see a great distinction between a 
person who is invited to assist a public officer but is not necessarily employed as such, and a person who is 
employed as a public officer and suffers grievous bodily harm and is therefore entitled to the protection of a 14-
year sentence imposed on a perpetrator. Grievous bodily harm is grievous bodily harm, and when it is committed 
in circumstances in which a public officer is acting but calls for assistance, I would have thought the person who 
provides the assistance is entitled to the same protection. I know it is already covered by the act, but I am saying 
that I do not see a significant distinction between those who are public officers and those who come to the 
assistance of public officers when they are called upon, or for that matter if they voluntarily go to the assistance 
of a public officer. The minister has made a point, and I have made my point, which at least is on record so that, 
in due course, it may be reviewed.  

Amendment put and passed.  

Clause, as amended, put and passed.  

Clauses 6 to 8 put and passed. 

Clause 9: Section 318 amended — 
Hon SUE ELLERY: I move — 

Page 5, lines 25 to 27 — To delete the lines and insert instead — 

or 

(h) assaults —  

(i) an ambulance officer; or 

(ii) a member of a FESA Unit, SES Unit or VMRS Group (within the meaning 
given to those terms by the Fire and Emergency Services Authority of 
Western Australia Act 1998); or 

(iii) a member or officer of a private fire brigade or volunteer fire brigade (within 
the meaning given to those terms by the Fire Brigades Act 1942), 
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who is performing his or her duties as such; or 

(i) assaults a person who —  

(i) is working in a hospital; or 

(ii) is in the course of providing a health service to the public; 

or 

(j) assaults a contract worker (within the meaning given to that term by the Court 
Security and Custodial Services Act 1999) who is providing court security services or 
custodial services under that Act; or 

(k) assaults a contract worker (within the meaning given to that term by section 15A of 
the Prisons Act 1981) who is performing functions under Part IIIA of that Act, 

This amendment is similar in nature to the one the committee just debated in relation to clause 5. The 
government supports the committee’s recommendation to extend the maximum 10-year penalty to assaults on 
private sector health workers, court security workers, prison officers and volunteer State Emergency Service 
workers. 

Hon DONNA FARAGHER: The opposition supports this amendment. As the minister has pointed out, it is 
similar to the amendment to clause 5 just passed. We again believe that this is an important measure. I have a 
question about proposed paragraph (j), contained in clause 9(e) on page 6, which states — 

in any other case, to imprisonment for 7 years. 

Can the minister explain for the parliamentary record the reasons that there appears to be a reduction in the 
sentence from 10 years’ imprisonment, as is presently provided in section 318, to seven years? I understand that 
this may relate to the truth-in-sentencing legislation, but perhaps the minister can explain it for me. 

Hon SUE ELLERY: The honourable member is right; this change relates to the so-called truth-in-sentencing 
provisions. The penalty was set before 2004. The Sentence Administration Act 2003 provided for a one-third 
reduction in penalties, which would have meant that the penalty would be less than seven years. By making the 
penalty seven years under truth in sentencing, it is actually higher than it would otherwise have been. 

Hon GEORGE CASH: Section 318 of the Criminal Code deals with serious assaults. As Hon Donna Faragher 
indicated, the Liberal Party agrees with the amendment moved by the minister, which was in part recommended 
by the Standing Committee on Legislation. I want to raise an issue that I acknowledge cannot be dealt with by an 
amendment to the Criminal Code, but it involves the sentencing of those who commit offences under section 
318, which deals with assaults on public officers. On occasions, those offenders can be granted a spent 
conviction order by a court. I am aware that members of the police and the wider community are very concerned 
that a court can make a spent conviction in respect of such a serious offence. It has been put to me that section 39 
of the Sentencing Act should be amended by adding a subsection to the effect that a court sentencing an offender 
for an offence under section 318 of the Criminal Code shall not make a spent conviction order, to highlight the 
seriousness of an assault on a public officer. I note with interest that the Commissioner of Police has been 
reported in the past few days as also raising questions about the sentences that are handed down by the courts for 
assaults on police officers. We all are aware of some recent cases of alleged assaults on police officers. I invite 
the minister to comment on the proposition that I am advancing that spent conviction orders not be able to be 
made in respect of offences under section 318.  
Hon SUE ELLERY: I am not the Attorney General, and I am not speaking on his behalf, but I can say that the 
courts would generally issue a spent conviction order only for what would be characterised as a trivial matter. It 
is fair to say that the government does not regard an assault on a public officer as a trivial matter. Therefore, the 
government would be concerned if what the member has described is happening. Of course, if that is happening, 
the matter would be subject to appeal. The government’s position is that an assault on a public officer is a serious 
matter and as such should not fall into the pool of matters that can be dealt with by way of a spent conviction 
order.  
Hon GEORGE CASH: In that case, would the government consider an amendment to the Sentencing Act that 
would remove the discretion of the court to make a spent conviction order in respect of an assault under 
section 318 of the Criminal Code?  
Hon SUE ELLERY: I believe the government would generally be reluctant to remove the discretion of the 
courts. As I have said, I am not the Attorney General, but I can give the member a commitment that I will note 
that this matter has been raised in the debate, and I will pass that on to the Attorney. As a general principle, the 
starting position is that we would be reluctant to remove the discretion of the courts.  
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Amendment put and passed. 
Clause, as amended, put and passed.  
Clause 10: Section 321A replaced —  
Hon SIMON O’BRIEN: I have read the committee report with great interest. I note that recommendation 3 
requests an explanation about the new provisions that will replace section 321A of the Criminal Code. Although 
it does not make a specific recommendation for amendment, perhaps the minister could explain why one of the 
proposed subsections is required. Has that matter been addressed? 
Hon Sue Ellery: The matter was addressed in my reply to the second reading debate. Would you like me to go 
over it again?  
Hon SIMON O’BRIEN: Yes, please.    

Hon SUE ELLERY: The honourable member obviously missed my exceptionally erudite response to this issue. 

Hon George Cash: We missed that one! We noted your response, but it was not an erudite one.  

Hon Simon O’Brien: I was hoping for an erudite response.  

Hon SUE ELLERY: The member will get one.  
Proposed section 321A(12) is, in effect, the same provision as section 321A(9). In dealing with the charges 
against somebody under section 321A, the normal process would be to utilise proposed section 321A(6), which 
provides that an accused may be charged with prescribed offences on the same or different indictment as a 
charge for persistent sexual conduct, a practice that is currently prohibited by section 321A(4) of the Criminal 
Code. Proposed section 321A(12) addresses a particular circumstance—if the accused is found not guilty of 
persistent sexual conduct—that allows a court to convict an accused person of a prescribed offence committed in 
the period specified in the charge established on the evidence at the trial. The reform is intended to address the 
difficulty in successfully prosecuting these particular kinds of offences. Proposed section 321A(12) repeats the 
provision in section 321A(9). It is not considered to be superfluous. It is anticipated that proposed 
section 321A(6) will be the more widely referred-to provision in future proceedings. Proposed 321A(12) will 
perform a valuable function in permitting the accused person to be convicted of a prescribed offence established 
on the evidence when the only charge against the accused is for persistent sexual conduct with a child.   
Clause put and passed.  
Clauses 11 and 12 put and passed.  
Clause 13: Section 570 amended —  
Hon SUE ELLERY: I move to oppose the clause.  
On 1 July 2007, the Criminal Investigation (Consequential Provisions) Act 2006 commenced. Section 26 of that 
act repealed chapter LXA, which contained sections 570 to 570H of the Criminal Code.  
The proposed amendment to section 570 of the Criminal Code to remove a specific reference to the medium for 
an audiovisual recording is achieved in the criminal investigation act, and this clause is no longer necessary. That 
makes clause 13 redundant, so it should be deleted. We will be opposing the clause. 
Clause put and negatived. 

Postponed clause 2: Commencement —  

The clause was postponed at an earlier stage of the sitting after it had been partly considered. 

Hon GEORGE CASH: It seems to me that subclause (3) can now be deleted because it has no effect now that 
we have deleted clause 13. I think it would be appropriate for us to move that subclause (3)—that is, the words 
on lines 9 through to 13—be deleted.  

Hon SUE ELLERY: I move — 

Page 2, lines 9 to 12 — To delete the lines. 

Amendment put and passed.  

Postponed clause, as amended, put and passed. 

Clause 14 put and passed.  

Clause 15: Section 14 amended — 

Hon DONNA FARAGHER: Clause 15 reads — 
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Section 14(1) is amended by deleting “authorised” and inserting instead — 

“ approved ”. 

What is the difference between “approved” and “authorised”, and why is there the need for a change? 

Hon SUE ELLERY: This corrects an original drafting error in the use of the two terms. 

Clause put and passed. 

Clause 16 put and passed. 

Clause 17: Section 50 amended — 

The DEPUTY CHAIRMAN (Hon Ray Halligan): There is an amendment in the name of the minister. 

Hon SUE ELLERY: It is not really an amendment. We are going to oppose the clause, and I would like to put 
on the record why we will do that. We think that there is a better, more effective way to achieve the desired 
changes to procedure, and that is subject to amendment of section 55, which is set out in my amendment to 
clause 18. Therefore, that makes this clause redundant. 

The DEPUTY CHAIRMAN: Members will be aware that it is only a matter of not agreeing to this clause if 
they agree with the minister. 

Clause put and negatived. 

Clause 18: Section 55 amended — 

Hon SUE ELLERY: I move — 

Page 12, after line 1 — To insert — 

(1) Section 55(2) is amended by deleting “either a summons, a court hearing notice, or an 
approved notice, notifying the accused of the court date,” and inserting instead —  

“     

a court hearing notice, or an approved notice, notifying the accused of that 
date and that the court may deal with the charge in the accused’s absence if 
the accused does not appear on that date, 

    ”. 

(2) Section 55(3) is repealed. 

As I just indicated, this amendment seeks to deal with section 55 of the Criminal Procedure Act 2004, which 
allows a court to deal with a charge in the absence of the accused and a written plea of guilty. The amendments 
to section 55(2) mean that the accused is notified. In the event that he or she does not appear on the next court 
date, the court may deal with the charge in his or her absence. Therefore, it is about ensuring that the accused is 
notified. 

Amendment put and passed. 

Clause, as amended, put and passed.   

The DEPUTY CHAIRMAN (Hon Ray Halligan): Members would be aware now that we are dealing with 
supplementary notice paper 145, issue 4. Does any member wish to speak to any clause prior to clause 28? 

Hon GIZ WATSON: By way of assistance to the minister, I might just advise her that there is only a small 
additional amendment that I had omitted to put on the supplementary notice paper, which is why there is another 
supplementary notice paper. Because everybody else knows, I thought it might be useful for the minister to know 
as well! 

Hon Sue Ellery: Yes; thanks! 

Hon GIZ WATSON: It relates to a minority comment I made in the report. The only additional change is to 
clause 35. 

The DEPUTY CHAIRMAN: We will reach that shortly. 

Hon GIZ WATSON: I realise that was out of order but I just thought I should explain it. 
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Clauses 19 to 27 put and passed. 

Clause 28: Section 143 amended — 

Hon SUE ELLERY: I indicate that the government will oppose the clause, as a result of recommendation 4 of 
the Standing Committee on Legislation that the clause be opposed. The committee was of the view that there was 
insufficient reason to amend the provision. The committee’s thinking around that is set out on page 49 of the 
committee’s report. Clause 28 proposed to narrow the scope of defence counsel’s opening address by amending 
the provisions so that an accused person would be entitled to give an opening address to the court that would 
outline the accused’s defence, rather than the accused’s case. The amendment was designed to better reflect the 
original intention of the provision, which arose from the recommendations of the 1999 Law Reform 
Commission’s review of the criminal justice system. The committee held the view that there was insufficient 
data to support that amendment. The government does not disagree with that; therefore, we will oppose 
clause 28. 

Hon DONNA FARAGHER: I indicate that the opposition also supports the government’s proposal to oppose 
this clause. As has been mentioned, clause 28 deals with the restriction on defence opening addresses. The 
proposition was opposed by the Criminal Lawyers’ Association. I think it is fair to say that the research done by 
the committee also found that there appeared to be insufficient reason to amend section 143(2) of the Criminal 
Procedure Act; therefore, we agree with the government. 

Hon GIZ WATSON: The Greens (WA) will also support the deletion of this clause. Obviously we were also 
supportive of the recommendation of the Standing Committee on Legislation. However, I thought that it might 
be useful to put on the record that the committee noted on page 47 of the report at paragraph 3.17 — 

The Committee’s inquiries as to the general duration of defence opening addresses revealed that no 
statistics are kept in this regard. Rather, the Chief Judge indicated that her concerns about the amount of 
time taken for some defence opening addresses are based on a combination of her own experiences and 
anecdotal information. Her Honour advised the Committee that: 

Very few accused persons act for themselves in the District Court but if they do they are given 
a degree of latitude. 

[With respect to defence counsel] … I have received a number of complaints on this very issue 
about some counsel from a number of Judges. 

Spark & Cannon, which provides court reporting services, advised the Committee that it did not 
maintain records of the duration of opening addresses in criminal trials. 

However, it did provide the following information: 

From experience, a “normal” criminal trial of two to three days would see the State open for 
around half an hour and on most occasions, except where admissions are made, the accused 
does not open. 

In more serious matters the State may well address for up to three hours. The accused 
generally opens as well. However, it is usually for a significantly less [sic] time. 

It was therefore on the basis of that information that we felt the case for this clause had not been made out, that it 
could probably be handled in another way and that we needed a provision as restrictive as this amendment. I 
appreciate that the government has taken that on board, and we will also oppose the clause. 

Clause put and negatived. 

Clauses 29 to 33 put and passed. 

Clause 34: Section 24 amended — 

Hon GIZ WATSON: I move — 

Page 19, after line 17 — To insert —  

(2) After section 24(4) the following subsection is inserted —  

“     

In the case of an appeal under section 24(2)(da), the Court of Appeal must 
refuse to grant leave to appeal if leave to appeal is sought in relation to an 
acquittal resulting from a retrial under this Part. 
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”. 

The Standing Committee on Legislation took some time to investigate whether there can be an appeal against 
acquittal by the state. A chapter of the committee’s report deals with this in some detail.  Pages 78, 79 and 80 of 
the report indicate that while the majority of the committee was supportive of the government’s proposed 
amendments, I took a different view. The committee investigated whether this issue raised a question of 
offending the principle of double jeopardy. The committee discussed this issue in a lot of detail, and the report 
covers that very well. I was of the view that whereas this amendment does not offend that principle specifically, 
it does offend the matter of providing finality.   

My amendment would ensure that there could be only one appeal and not a series of appeals. That was a concern 
of the committee’s and it was debated at great length in the committee. It was put to the committee that there 
would be only one appeal. My argument was that if that is the case we should make it explicit. I will refer to a 
couple of the committee’s comments that elaborate on this matter. Page 78 of the committee’s report, under 
“Committee Comment”, states — 

4.80 The Committee acknowledges that “an erroneous decision is capable of disappointing 
community expectations with respect to the conduct of the criminal justice system”. 

All members of the committee agreed with that comment. The committee also noted that — 

. . . the DPP’s frustration with Attorney General References that are “a waste of resources … 
and pointless”. These may correct the law on a particular point after a trial has concluded 
and the accused acquitted, but do not result in the retrial of that acquitted person. 

4.82 The Committee (by a majority comprising Hon Graham Giffard, Hon Sally Talbot, Hon Peter 
Collier and Hon Donna Faragher) is of the view that the proposed amendments, in capturing 
the type of erroneous cases described by the DPP, will ensure that if a new trial is ordered, it 
will proceed on corrected points of law and fact.  

4.83 The Committee (by a majority . . . — 

Comprising the same members — 

consider that error of fact is not too broad a ground of appeal, given that the Court of Appeal 
will ultimately determine the issue.  

The Court of Appeal currently grants appeals from offenders against decisions under section 
23 of the Criminal Appeals Act 2004 and appeals from prosecutors against decisions by Judges 
in relation to charges of indictable offences under section 24 of the Criminal Appeals Act 
2004.  

4.84 The Committee has reservations with the establishment of a legal framework characterised by 
a potentially endless stream of prosecution appeals and retrials against an acquitted person. ‘ 

That is the point about which I felt very strongly. It is noted in the report that the other members of the 
committee also had reservations. The report continues — 

The Committee is of the view that if the DPP wants to appeal more than once, then the DPP 
should be required to justify to the Court of Appeal the reasons for further appeals.  

4.85 The objective of the legislative proposal is to enable a judicial error of law or fact to be 
redressed. The Committee notes evidence from Tasmania that endless prosecutions have not 
occurred. Therefore, while the majority of the Committee endorses clause 34, the majority 
would not expect there to be more than one retrial.  

It is important that that point is reiterated again in this debate. The report continues —  

4.86 The Committee (by a majority . . . — 

Comprising the same members I mentioned previously — 
concurs with the DPP that clause 34 is “merely saying that if you have an erroneous verdict, 
justice and the victims are entitled to have a proper verdict”. 
A minority of the Committee — 

That was me — 
does not concur with this view because it is undesirable to give latitude to the DPP as this may 
allow the State to repeatedly attempt to convict an acquitted person. A corollary of this is to 
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increase the prosects of that person being wrongfully convicted, cause emotional suffering to 
the person, reduce the finality and efficiency of criminal proceedings and reduce the incentive 
for efficient investigations. 

This amendment would give effect to my comment in the committee report that the possibility of a retrial on an 
error of fact or law should be limited to one appeal. The words of amendment 2/34 give effect to that. Mr Deputy 
Chairman, would you like me to read out the words? 

The DEPUTY CHAIRMAN (Hon Ken Travers): I am happy to read them out before I put the question. 

Hon SUE ELLERY: The government does not support the amendment moved by Hon Giz Watson and shares 
the analysis of the majority of the committee. The bill allows for the Court of Appeal to have discretion to order 
a retrial, and the government considers that to be adequate protection against the possibility of the overzealous 
pursuit of prosecutions. The right to appeal should not be further constrained by an arbitrary adoption of 
challenging only the first acquittal on judicial error. However, I note that the honourable member seeks some 
assurance about the practice of the Director of Public Prosecutions. I refer to the “Statement of Prosecution 
Policy and Guidelines 2005” published by the Office of the Director of Public Prosecutions. Under the section 
on retrials, the practice document states — 

Where a second jury disagrees the public interest would rarely require a third trial of the accused person 
and special reasons to justify that course will be necessary. 

That is the practice restriction that the DPP operates within and applies to his office. The policy generally is to 
prosecute an accused up to three times, regardless of whether the retrial is because of a hung jury or a successful 
appeal by the accused, and the DPP does not propose to change that approach. To say that there can be only one 
prosecution appeal in any case leaves any second judge effectively immune from criticism and the state and the 
victim powerless to achieve justice in the particular circumstances of the case. The government will not support 
the amendment. 

Hon DONNA FARAGHER: I thank the minister for her comments about the Director of Public Prosecutions’ 
practice guidelines, because that assists the opposition in relation to this matter. It is fair to say that this is 
perhaps the most contentious clause in the bill. There are inherent difficulties in dealing with the concept of 
limited prosecution right of appeal, given its association with the notion of double jeopardy; albeit, I would refer 
to it as baby steps in comparison with double jeopardy reform per se when dealing with fresh and compelling 
evidence and the like. Hon Giz Watson has noted quite correctly that the committee was united in not wanting to 
see an endless stream of prosecution appeals and retrials of an acquitted person. Hon Giz Watson has, however, 
raised some concerns about this clause as it currently stands. Notwithstanding those concerns, the opposition is 
not inclined to support the Greens’ amendment on the basis of three things. First, it was not the majority view of 
the committee, and the matter was extensively canvassed by the committee. Secondly, there is to be a new 
clause 51, which is on the supplementary notice paper, that will provide for a review of the operation of this part. 
That is a very sensible amendment that reflects a committee recommendation, which was in part due to the 
concerns that the committee did not want to see an endless stream of prosecution appeals. It gives us an 
opportunity in five years to assess the operation of this part. As the minister has stated, in any case there will be a 
limit, albeit it is not prescribed in the legislation per se. However, it is prescribed in the Director of Public 
Prosecutions’ practice handbook, so there will be a limit in effect. On that basis, although not discounting the 
concerns raised by Hon Giz Watson, the opposition is not inclined to support the amendment.   

Hon GIZ WATSON: I want to put on the record that other jurisdictions have a restriction in that they allow for 
only one appeal. The standing committee’s report at page 60 refers to that, in particular the United Kingdom 
Criminal Justice Act 2003, which came into operation on 4 April 2005. The committee observed two things 
when looking at and comparing that legislation. It applies to only very serious crimes. Under the UK act there 
are 20 qualifying offences, all of which carry a maximum sentence of life imprisonment. The prosecutor can 
make only one application for retrial and must obtain the written consent of the DPP. The DPP can give that 
consent only if he is satisfied that there is new and compelling evidence against the acquitted person and that it is 
in the public interest for the application to proceed. Similarly, New South Wales legislation contains a provision 
that limits an appeal to a single retrial. Therefore, it is not a totally novel approach to suggest that it be made 
explicit in legislation that a retrial be limited to one chance. I note Hon Donna Faragher’s comments that there 
will be a commitment to a specific review period. It gives us some comfort that we will have the opportunity to 
revisit this before too long. However, I am much more attracted to the approach that has been adopted in the UK 
both in limiting the retrial to only a single retrial and on the question of the offences captured under the 
legislation. A little later I have an amendment in regard to that, which is the one I forgot to put on the 
supplementary notice paper but which we now have in front of us for debate. I recognise that this amendment 
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will not get the support of the chamber but I would still argue that if it is the stated intention, there is no reason it 
should not be explicit in the bill. 

Hon GEORGE CASH: As indicated by Hon Donna Faragher, the opposition supports the amendment in the 
name of the minister and does not support the amendment proposed by Hon Giz Watson. In my second reading 
contribution I made the point that if the principle of double jeopardy were in the future relaxed more than is 
proposed in the bill, the issues raised by Hon Giz Watson would have a lot of merit. I have already said that if, 
for instance, scientific evidence in the form of DNA is to be a reason for relaxing the principle of double 
jeopardy, the Parliament in due course needs to look at which category of offences it should relate to; whether 
the threshold should be, for instance, imprisonment for 14 years, 20 years or life; and other matters. Hon Giz 
Watson referred to the United Kingdom model, which, of course, is wider than just a judge-made hearer of fact 
or law when an acquittal has been entered. I understand why Hon Giz Watson made her comments, but in this 
case—and I think Hon Donna Faragher referred to it as baby steps — 
Hon Donna Faragher: Correct. 
Hon GEORGE CASH: Correct. The principle of double jeopardy is being relaxed in a very, very narrow area, 
and in my view it is not unreasonable. It is also not unreasonable to allow multiple opportunities for the 
prosecution if the judge makes an error of fact or law at trial and an acquittal is entered. It would seem to be an 
unhealthy situation if it arose, but that is why the Director of Public Prosecutions has guidelines. If it should 
occur, there are guidelines to cover it at this stage.  
In respect of the wider application of the relaxation of the principle of double jeopardy there are a lot of other 
areas that Parliament must consider. Members may wish to look at the New South Wales submission by the Civil 
Liberties Association, because that raises a number of issues that should be taken into account in due course 
should Parliament consider a wider application of the relaxation of the principle of double jeopardy. 
Amendment put and negatived. 
Hon GIZ WATSON: I will ask one question about line 15 of this clause, which states — 

. . . during the trial the judge made an error of fact or law in relation to the charge;  
Is there a specific reason why it is limited to “an error” rather than “errors”? There might be a technical reason 
why it is expressed in that way, but I seek the minister’s clarification on that because there may be more than one 
error. 
Hon SUE ELLERY: I am advised that the Interpretation Act treats the singular the same as the plural. There is 
no distinction, in effect.  
Clause put and passed.  
Clause 35: Section 25 amended — 
Hon GIZ WATSON: I apologise to the house for providing this amendment to clause 35 rather late in the piece.  
The amendments standing in my name at 13/35, 14/35 and 15/35 all relate to clause 35 and reflect my minority 
comments in the report of the Standing Committee on Legislation. On pages 80 through to 81 I commented on 
the range of offences that should be captured by this legislation. At the top of page 81 I suggested that if we look 
at the UK by way of comparison, because it is a weakening of the principle of double jeopardy, it should be 
reserved for the most serious of offences. The proposition is that we change it from matters that include 
imprisonment for 14 years, to matters that include imprisonment for 20 years or more, or life imprisonment. 
Perhaps I will speak to that amendment first. 
The DEPUTY CHAIRMAN (Hon Ken Travers): I think Hon Giz Watson said earlier that the amendments 
were all linked, so if the chamber is happy to accept it, I am happy to put all of her amendments together, so she 
can speak to them all now. 
Hon GIZ WATSON: On the basis of the clarification I sought and received on clause 34 in relation to whether 
there was any need to have a plural—that is, “or errors”—I will not move amendment 14/35, because that 
question has been answered. However, I move — 

Page 19, line 25 — To delete “14” and insert instead — 
20 

Page 19, line 28 — To insert after “charge” — 
which eliminated or substantially weakened the prosecution case 

The intention is to make it absolutely clear that errors in law or fact are not the only grounds for a retrial. The 
amendment seeks to restrict the grounds on which a retrial could occur in relation to a charge which eliminated 
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or substantially weakened the prosecution case. It is saying that there was an error in fact or law and that the 
error was such that it eliminated or substantially weakened the prosecution case. I can certainly imagine cases in 
which there might have been an error in a more technical sense, but it did not substantially weaken the 
prosecution case. That is the kind of caveat that I seek to put on this clause. To move towards a system in which 
there is the capacity for the state, via the Director of Public Prosecutions, to order a retrial is quite a substantial 
step. The Greens (WA) argue that it should be very clearly limited to cases in which the likelihood of a 
successful prosecution has been either eliminated or substantially weakened by an error in fact or law. There are 
two elements. Firstly, it should apply to the more serious offences. Secondly, when the Greens made a 
comparison between the number of offences that apply in this bill and the number that would apply in similar 
legislation in the UK, we found 20 offences in the UK legislation. The number of offences captured by this 
proposed legislation is closer to 80 or 90. Perhaps the minister might be able to clarify how many offences are 
encompassed under this bill. I seek to restrict the seriousness of the offence and to require that it be shown that 
the error in fact or law has eliminated or substantially weakened the prosecution case. Those are the two 
amendments I have on the supplementary notice paper.  

Hon SUE ELLERY: In a sense, this is a similar argument to the one that we just had. The government supports 
the position adopted by the majority in the committee. It will not support the amendment. The honourable 
member made reference to the United Kingdom model. I think the comment was made by Hon George Cash that 
the UK model has a different trigger, or a broader base in that sense, so the member is not necessarily comparing 
apples with apples in seeking to apply those provisions directly to this legislation. The number of offences is 82.  

Hon Giz Watson: The Standing Committee on Legislation report lists them.  

Hon SUE ELLERY: Yes; we just spent a few minutes at the table trying to find the list. I understand the point 
the honourable member is making. However, we do not accept that the UK model is so easily transferable into 
our system because of the substantial trigger differences. For those reasons, the government will not support the 
amendment.   

The second part of the honourable member’s amendments to clause 35—15/35—reads — 

Page 19, line 28 — To insert after “charge” —  

which eliminated or substantially weakened the prosecution case 

I am directed to clause 38 of the bill, which goes to section 33 on page 20 of the Criminal Appeals Act 2004. It 
sets out to insert the following subsection — 

(2a) Even if a ground of appeal might be decided in favour of the prosecutor, the Court of Appeal 
may dismiss the appeal if it considers that no substantial miscarriage of justice has occurred. 

That might go some way to meeting the honourable member’s objectives. 

Hon DONNA FARAGHER: The opposition concurs with the view of the government on this matter. We 
believe that reserving this measure for offences attracting a penalty of 14 years’ imprisonment or more is 
appropriate. In relation to inserting the words “which eliminate or substantially weaken the prosecution case”, if 
there is an error of fact or law, it is just that, and I would presume that the Director of Public Prosecutions would 
suggest in his application that the case had been substantially weakened by an error of law or fact by the judge. 
Having said that, as the minister has indicated, there is an additional provision in clause 38 that will go some 
way to addressing the concerns raised by Hon Giz Watson. The opposition is not inclined to support the 
amendment. 

Hon GIZ WATSON: This is probably the appropriate point to raise another question, since we are now raising 
the issue of the Court of Appeal. Whereas the clause referred to by the minister does give some comfort, there is 
a real risk that the publicity associated with the first trial and the acquittal on appeal would make a fair retrial 
exceedingly difficult. As I understand it, there is no requirement for the Court of Appeal to take into account 
whether a fair trial is likely before ordering a retrial. Is that correct? 

Hon SUE ELLERY: I am advised that the courts have the inherent obligation to ensure that, whether it is a trial 
or a retrial, a person is able to get a fair trial, and they take measures accordingly to take that into account. 
Further, a trial can be stopped part way through if there is evidence that the person’s capacity to get a fair trial 
has been compromised, and that has happened. 

Amendments put and negatived. 

Clause put and passed. 

Clauses 36 to 40 put and passed. 
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Clause 41: Section 41 amended — 
Hon SUE ELLERY: I move — 

Page 21, line 20 — To insert after “matter” —  

, including any material change to the person’s circumstances, 

This amendment relates to recommendation 5 in the report of the Standing Committee on Legislation. The 
committee recommended that this clause be amended to expressly enable the Court of Appeal to take into 
account any materially changed circumstances of an offender. Clause 41 of the bill amends section 41 of the 
Criminal Appeals Act 2004, which governs sentencing or re-sentencing on appeals. The committee’s 
recommendation will not in any way undermine the policy that underlines this amendment. Therefore, the 
government supports this amendment to allow the Court of Appeal to take into account any changes in 
circumstances that may have arisen since the original proceedings took place.  

Hon DONNA FARAGHER: The opposition supports the amendment. The committee report notes the concern 
of the Chief Justice that the clause as it currently reads would preclude a court from taking into account any 
hardship that might flow to an offender from being twice exposed to a judicial determination. The Chief Justice 
gave the following possible scenario, which is outlined in paragraph 4.96 of the report, at page 82 —  

If a non custodial sentence was imposed at first instance, and the State procrastinated in the 
prosecution of its appeal, so that by the time the appeal came on for hearing the offender’s 
circumstances had materially changed (eg: married, undertaken a substance abuse programme, 
remained in permanent employment, or from another perspective, had been convicted of and sentenced 
for other offences etc) those changed circumstances, which in a sense flow from the fact of the earlier 
sentence, should in my view be taken into account by the Court at the time of re-sentence. 

As the minister has indicated, the committee was of the view that clause 41 should be amended to enable the 
Court of Appeal to take into account any material changes in the circumstances of the offender. Therefore, I am 
pleased that the government has indicated its willingness to accept recommendation 5 of the committee through 
this amendment. 
Hon GIZ WATSON: The Greens (WA) also support this amendment, and appreciate the fact that the 
government has accommodated the committee’s recommendation.   

Amendment put and passed.   

Clause, as amended, put and passed.  

Clause 42 put and passed.  

Clause 43: Section 36BE inserted and consequential amendments —  
Hon SUE ELLERY: I move —  

Page 22, after line 27 — To insert — 

(3) If evidence described in subsection (2) is admitted in a trial by jury, this section does 
not affect any duty of the trial judge to warn the jury about any matter relating to the 
complainant’s evidence; but any such warning must be consistent with that evidence. 

Recommendation 7 of the committee was that the government amend clause 43 of the bill to ensure that trial 
judges give a warning to the jury in relation to admissible expert evidence. We support the committee’s 
recommendation, because it will provide greater clarity and ensure that the trial judge remains responsible to 
provide guidance and warnings to the jury.  

Hon DONNA FARAGHER: The opposition supports this amendment. During the committee’s deliberations, 
the Chief Justice also raised some concerns about this clause. Those concerns are detailed from paragraph 5.19 
of the report, at page 91 onwards. I do not intend to go through those concerns, except to say that the opposition 
supports the amendment, because it will ensure that the legislative intent is clear.  

Amendment put and passed.   

Clause, as amended, put and passed.   

Clauses 44 to 46 put and passed.  

Clause 47: Section 106C replaced —  
Hon DONNA FARAGHER: This proposed new section associates mentally impaired witnesses with child 
witnesses and their ability to give unsworn evidence. The committee received submissions about this matter 



Extract from Hansard 
[COUNCIL - Tuesday, 19 February 2008] 

 p86f-107a 
Hon George Cash; Hon Sue Ellery; Hon Donna Faragher; Deputy Chairman; Hon sue Ellery; Hon Giz Watson; 

Hon Simon O'Brien; Hon Sue Ellery: 

 [20] 

from the Public Advocate and the Disability Services Commission. I refer to page 95 of the committee’s report, 
which deals with the Disability Services Commission’s submission. It reads —  

The Disability Services Commission was critical of the Explanatory Memorandum to the Bill, which 
states that “mentally impaired persons are likely to encounter difficulties in understanding and 
engaging in formal court proceedings in much the same way as young children”: 

It is not modern practice in the disability field to encourage the view that a person with a 
mental impairment is the same as a child. There are many causes of mental impairment in 
adults… The life experience and functioning of these people may be widely disparate and some 
may be married with children themselves. What they share is a reduced capacity to participate 
in the complex court situation … 

… it would be preferable to include separate sections for people with mental impairment, 
rather than to include them under the same section as children. 

The opposition is sympathetic to the concerns outlined by the Disability Services Commission. It supports 
recommendation 8 of the committee’s report, which recommends that the government amend the Criminal Law 
and Evidence Amendment Bill 2006 so that the Evidence Act 1906 distinguishes between the evidence of 
mentally impaired people and the evidence of children. I thank the minister for her explanation in her summing 
up of the reasons that the government is not inclined to support that recommendation and her assurance that the 
recommendation will be implemented in a uniform evidence bill. What is the status of the drafting of the uniform 
evidence bill and when is it likely to be introduced into the Parliament?   

Hon SUE ELLERY: Before I answer Hon Donna Faragher’s question, I will make some remarks about why the 
government does not support recommendation 8. I am not unsympathetic to the views put to the committee by 
the Public Advocate and the Disability Services Commission. As a daughter of a parent with a disability, I think 
it is appropriate that we respect the dignity of people with intellectual disabilities by recognising that they are 
adults and that they ought not be prescribed and treated in the same way as children. I am not unsympathetic to 
that argument. The government is also supportive of that notion. However, to implement that by introducing 
repetitive provisions would considerably increase the complexity of the legislation. We would need to make 
numerous consequential amendments and undertake further cross-referencing. There is a better way to 
implement the advice given by the Disability Services Commission and the Public Advocate; namely, to 
completely reformulate the relevant provisions. The provisions of the Evidence Act, which have worked really 
well for child witnesses—in fact, they have become a benchmark for other jurisdictions in Australia—could be 
redesigned by allowing various innovative procedures to be available in the courts when taking evidence from 
particular witnesses. A uniform evidence bill is currently being drafted with a view to it being introduced into the 
Parliament later this year. I am not able to give a more specific date. The government has undertaken to clearly 
distinguish between the obvious and legitimately different categories of witnesses. Parliamentary counsel has 
been instructed to implement recommendation 8 in the new legislative provisions.   

Hon DONNA FARAGHER: I thank the minister for her response. I acknowledge the issues that have been 
raised by the government, the most important of which is the undertaking that recommendation 8 of the 
committee will be delivered in full through the development of the uniform evidence bill and its introduction 
later this year. One of the concerns we had was that if this bill were five years away, that would not be 
acceptable. Given that it would appear that it will be introduced later this year, the opposition is willing to forgo 
an amendment to implement recommendation 8. I again place on record the fact that the opposition supports the 
committee’s recommendation. I will certainly be looking out for the uniform evidence bill and ensuring that the 
provisions are included.  

Hon GIZ WATSON: The Greens acknowledge the government’s commitment to amend this bill in a global 
way to address the issue of language and appropriateness as raised by the Disability Services Commission and 
the Public Advocate. It was quite well made. Language is important. We accept that there is a better way of 
resolving this by amending it in the upcoming bill that will be introduced in the Parliament. We are happy to 
accept that explanation and look forward to a more global proposition.  

Clause put and passed.  

Clauses 48 to 73 put and passed.  

Clause 74: Wildlife Conservation Act 1950 amended — 

Hon SUE ELLERY: I wish to explain why the government will oppose this clause. Clause 74 proposed to 
delete a superfluous “the” in what was then the latest reprint in section 27B of the Wildlife Conservation Act 
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1950. However, that act was reprinted on 6 October 2006 and section 27B was amended to delete the 
superfluous “the” because it was a grammatical error. Therefore, this clause is redundant.  

Clause put and negatived.  

Clauses 75 to 80 put and passed. 
New clause 21 —  

Hon SUE ELLERY: I move — 

Page 12, after line 26 — To insert the following new clause — 

21. Section 75 amended 

(1) Section 75(4) is amended as follows — 

(a) in paragraph (b) by deleting “issue any document necessary;” and inserting 
instead — 

“     

may issue a summons, court hearing notice or approved notice, as the case 
requires; 

    ”; 

(b) in paragraph (c) by inserting after “document needed” — 

“     

(including a document referred to in section 139 or 155) 

    ”. 

(2) After section 75(9) the following subsection is inserted — 

“     

(10) An approved notice issued to a person under this section must be 
served on the person in accordance with Schedule 2 clause 2, 3 or 4. 

    ”. 
This new clause complements the amendments made to the Criminal Procedure Act 2004 in clause 18 of this 
bill. Clause 18, as amended, deletes section 55(3) of the Criminal Procedure Act 2004, which doubles up on 
section 75(4)(c) of the Criminal Procedure Act. New clause 21 amends section 75 so that it refers to sections 139 
and 155 of the Criminal Procedure Act, as section 55(3) does. The new clause also amends section 75 by 
specifically referring to a summons, court hearing notice or approved notice, and the amendment inserts 
section 75(10) into the Criminal Procedure Act. 

New clause put and passed. 

New clause 42 — 
Hon SUE ELLERY: I move — 

Page 21, after line 28 — To insert — 

42. Section 51 inserted 
After section 50 the following section is inserted —  

“     

51. Certain amendments to be reviewed 
(1) The Minister must carry out a review of the operation of 

the amendments made to this Act by the Criminal Law and 
Evidence Amendment Act 2006 Part 4 as soon as 
practicable after the expiration of 5 years from the 
commencement of the amendments. 

(2) The Minister must prepare a report based on the review 
and, as soon as practicable after the report is prepared, 
cause it to be laid before each House of Parliament. 
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    ”. 
The committee noted that there is no provision for a review of the bill or the Criminal Appeals Act 2004, and 
considered that the significant nature and scope of the changes being proposed in part 4 of the bill do in fact 
warrant a review. The committee recommended at recommendation 6 that the proposed amendments in part 4 be 
reviewed within five years. The government supports this recommendation for a review of the proposed 
provisions contained in part 4 that go to the state’s right of appeal against acquittals by a judge and jury, and the 
new clause achieves that purpose. 

Hon DONNA FARAGHER: As has been noted by the minister, this relates to a committee recommendation. It 
is an important addition and takes account of the fact that this is a significant change, albeit not to the level of 
double jeopardy reform per se, and we will not go through that again. However, it will show whether the part is 
being used in excess. It is, therefore, an important addition, and we support its inclusion. 
New clause put and passed. 
Title put and passed. 
Bill reported, with amendments.   
 


